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MILL CITY 
MINUTES OF THE CITY COUNCIL 

Tuesday, January 24, 2017 
 
 
Council President Trout opened the meeting at 6:30 PM with the flag salute. Councilors present 
were Scott Baughman, Brett Katlong, Penny A. Keen, and Dawn Plotts.  Mayor Kirsch was 
excused.  Staff members in attendance were City Recorder, Stacie Cook, Planner David Kinney 
and City Attorney Jim McGehee. 
 
Citizens in attendance were Deputy Graybill, Linn County Sheriff’s Office, Marge Henning, Jon 
Hoeye, Woody Koenig, Colby Lamb, Roel Lundquist, Tamara Jones, CCIS Pre-Loss Attorney, Bill 
Sanderson, and Frances Villwock. 
 
DECLARATIONS OF POTENTIAL CONFLICTS OF INTEREST: Council President Trout stated 
that anyone who felt they may have a potential conflict with anything on tonight’s agenda may say 
so at this time or at any time during tonight’s meeting. 
 
No conflicts declared. 
 
CITIZEN COMMENTS:  Frances Villwock, NE Cherry, asked when WAVE Broadband will be on 
the agenda.  For years WAVE has been charging for services that have not been provided to her 
and they will not do anything about it. 
 
CONSENT AGENDA 
 
Councilor Plotts moved and was seconded by Councilor Katlong, to approve items a; Approval 
of Minutes of Regular City Council Meeting of January 10, 2017, b; Approval of Accounts 
Payable, and c; Acceptance of Resignation of Allison Smith-Goodwin from the Planning 
Commission, Effective November 22, 2016, of the consent agenda.  Stacie Cook polled the 
council; the motion passed unanimously, (5:0). 
 
CITY COUNCIL ORIENTATION 
 David Kinney, Planner 
 James McGehee, City Attorney 
 Tamara Jones, CCIS Senior Pre-Loss Attorney 
 
City Attorney Jim McGehee explained that traditionally he deals almost exclusively with the Mayor 
or staff in Mill City.  However, if an individual councilor would like to speak with him he will do so.  
Mr. McGehee said that his preference is not to respond to emails so if a councilor sends one 
please call his staff and let them know that there is an email that needs to be reviewed. 
 
Mr. McGehee said that conflicts of interest are the main issue for ethics complaints.  If a matter 
directly benefits a councilor or a member of the family then the councilor needs to declare the 
conflict and step away from their seat for any discussion.  If there is a question about whether 
there is a conflict then at least declare a potential conflict.  Mr. Kinney noted that if there is a 
project that the City is doing that will be adjacent to a councilor’s property and could increase or 
decrease the value, i.e water line installation, street improvements, then a potential conflict 
should be declared. 
 
Mr. McGehee said that Oregon Public Meetings Law are very important to follow.  There is a 
good manual available online that can be referred to.  The main issue that is being looked for is 
transparency.  Emergency meetings must be post 24 hours in advance, if possible.  If multiple 
council members are in the same place and they group to discuss something that may affect the 
City, this is a public meeting.  Mr. McGehee said that his advice is that members never discuss 
City business when together, especially if there are three or more.  All deliberations and all 
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decisions need to be made in an open forum where members of the public can hear not only the 
decision but the rationale that got to the decision. 
 
Telephonic consensus can be done but it should not be done unless there is an emergency and if 
done, then the decision must be brought to the next meeting, discussed and ratified.  Councilor 
Katlong asked if staff sends out an email to everyone and one or more reply all, is that a 
meeting?  Mr. Kinney said that if it is an administrative action that the staff is making but looking 
for comments, then there is not a deliberation, just commentary.  If it is a decision of the Council 
where votes are being asked for then it is a violation of the open meetings law. 
 
Mr. Kinney said that there are very few cases where executive session can be held; land 
acquisitions for real property, personnel matters including evaluations but the employee can 
require it to be in open session.  Mr. McGehee said that the personnel matters have been an 
issue over the last couple of years.  If a reprimand will be given to an employee, the employee 
must be notified of the date, the right to attend and the right to have the discussion in executive or 
open session.  Mr. McGehee said that if the evaluation is being done and there are no concerns it 
can be done in open session but this then opens up issues should a negative comment be made. 
 
Mr. McGehee said that if a citizen speaks about a problem they have with an employee the 
Council should allow the person to speak and then advise them that the matter would be looked 
into and a response would be given at a later date. 
 
Mr. McGehee said that each member of the council should familiarize themselves with the 
Charter.  This is the way in which the City is governed. 
 
Mr. McGehee said that executive sessions can also be held for potential litigation and matters 
likely to become litigation.  Matters discussed within executive session is not supposed to be 
discussed with anyone outside of the meeting.  News media can be present.  The presiding 
officer needs to declare that they cannot report about the content of the discussion nor can they 
release information related to the discussion during the executive session.  Once outside of the 
executive session and discussion that occurs is public.  Mr. McGehee said that if the press 
reports on discussions that occurred within executive session the reported can be banned from 
attending any future executive sessions. 
 
Mr. McGehee said that council members have qualified immunity whenever speaking during an 
open meeting as long as it is not intentionally malicious.  If proven to be malicious then there is 
possible liability by the council members.  Once outside of an open meeting the qualified 
immunity no longer exists. 
 
Tamara Jones said that City County Insurance Services (CCIS) is a public trust, which means 
that they are a public entity.  CCIS came to be by public entities pooling funds to provide 
insurance services.  Ms. Jones said that she is a pre loss attorney and deals with questions and 
concerns from members to attempt to avoid claims.  These can be discrimination, harassment, 
disability claims and more.  Ms. Jones said that an employee handbook is good for giving 
employees certainty about what the rules are.  CCIS also has Human Resources consultants and 
in February Sharon Harris will come to speak with the Council about the employee handbook.  In 
addition, CCIS has risk management consultants.  Mill City’s is Dunny Sorenson. 
 
Ms. Jones said that the top ten claims against public officials are discretion abused, 
harassment/discrimination against employees, malfeasance/intentional wrongdoing, defamation, 
misfeasance (accidental error), procedural error, mandatory duty breached, discrimination, 
unconstitutional enactment, constitutional rights violation. 
 
Because the Council oversees the employees they have a responsibility to them to make sure 
that nothing is being done that might violate any laws that are in place to protect employees. 
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Ms. Jones said that there a many areas which bring forth employment suits and some of those 
areas are: employment decisions, layoffs, failures to promote, failures to give salary increases, 
demotions, docking pay, suspensions without pay.  When these are done because of someones 
class it can bring a lawsuit. 
 
Defamation of employees are another area which is a situation which can bring forth a claim.  
Speaking poorly of employees must not be done. 
 
Causing a hostile working environment for staff.  The law protects employees from working in a 
hostile environment.  In this kind of situation it is typical that the elected official is doing the 
employees job rather than allowing the employee to do the job they were hired to do.  Typically, 
the overbearingness is what creates the hostile working environment. 
 
Ms. Jones said that it is very, very important to know the Charter and the rules outlined within it. 
 
Removing disruptive citizens, using the elected office for personal gain and actions related to land 
use and zoning, conflict of interest are all areas which can bring a lawsuit. 
 
Under CIS’s policy CIS will provide $2000 per individual per year for ethics violations with a cap 
of $5000 per city per year. 
 
Ms. Jones said that the average employment claim for a litigated employment claim are about 
$80,000, which are covered costs.  CIS has a pre loss deductible, which means that a $15,000 
deductible must be paid but it is waived if the City consults with CIS before any action is taken 
and the City follows their reasonable advice. 
 
Mr. McGehee said that he does not have an issue with Council speaking to someone else such 
as CIS but asked that Council speak with him before making and decisions or opinions.  Ms. 
Jones said that her representation extends to the City which means that any discussions cannot 
be kept from other members of the Council or Mr. McGehee. 
 
Mr. McGehee said that Mill City has been very lucky with not having disruptive citizens but if there 
is the possibility of an issue arising the sheriff’s office should be advised so that a deputy can be 
in attendance.  If a trespass must be done then a record will be in place and if necessary, an 
arrest can be made. 
 
Mr. Kinney said that sewer back-ups are another area where there is a potential for a claim. 
 
Mr. Kinney said that CIS is always willing to send a risk management representative to look at 
equipment and facilities and make recommendations.  Training programs are available via in 
class and online. 
 
Mr. McGehee said that ex parte contact is a discussion outside of an open public forum. 
 
Council President Trout called for a recess at 7:46p.m. 
 
Councilor President Trout reconvened the meeting at 7:53p.m. 
 
Mr. Kinney handed out a sheet on making land use decisions and briefly went through the 
different processes including:  Ministerial; a decision using existing laws, Legislative; making a 
decision which affects all people and, Quasi-judicial; making a decision and acting as a judge. 
 
Mr. Kinney said that for a quasi-judicial hearing all parties must be heard; proponents, opponents 
and general testimony.  In addition, decisions must be made based on the facts. 
 



City of Mill City 
Minutes of the City Council 
January 24, 2017  Page 4 of 5  

Mr. Kinney also went through the definitions of ex parte contact, bias, potential conflicts and 
conflicts of interest.  Ex parte contact is any conversation, other than with City staff that occurs 
outside of the public hearing.  These conversations must be declared as ex parte during the 
public hearing and the content of the discussion must be provided.  This gives the other side the 
opportunity to respond to the comments. 
 
If a member of the review board; Council or Planning Commission, has a bias that affects the 
ability to make an impartial decision then this must be declared and the members must step away 
from the table.  The member can participate in the discussion as a member of the public at this 
point but cannot participate as a decision maker.  A member of the board can also be challenged 
as being biased.  At this point, the chair must ask the person being spoken about and if the 
person says that they are unbiased then the chair must make the determination as to whether to 
allow the person to participate or not.  Councilor Baughman asked what happens if it is the chair 
that is being asked to step away.  Mr. Kinney said that then the next person; vice-chair or Council 
President, would take their place. 
 
It is very important that each of these items is followed to ensure that the process goes smoothly 
and that there is no room for an appeal. 
 
Mr. Kinney handed out a sheet with an overview of agendas.  The most effective cities Mr. Kinney 
has seen have regular business meetings at the first meeting of the month and at the second 
meeting a consent agenda is included along with an items in need of action being taken 
immediately and the rest of the meeting is set for one or two main topics of discussion in a 
workshop format. 
 
Mr. Kinney said that Council Rules should be adopted.  These can include: 

• Rules of procedure 
• Standard agenda order of business 
• Consent calendar 
• Regular meetings, special meetings and executive sessions 
• Compliance with open meetings law 
• Voting 
• Process for adoption of resolutions and ordinances 
• Decorum 
• Ethics and conflicts of interest 
• Expense reimbursement policies 
• Committees 

 
Mr. Kinney spoke briefly about what should be included on consent agendas in order to expedite 
the meeting process.  These would be routine items such as minutes, resolutions, bills and items 
which no debate is expected on.  Mrs. Cook noted that this is where Planning Commission 
notices of decision can be placed for Council acceptance.  Should any item require discussion it 
can, and should be pulled from the agenda. 
 
Mr. Kinney said that as the Council is looking at making a decision it should be done by motion or 
by consensus of the Council.  If done by consensus the chair should request that the consensus 
be noted for the record. 
 
Councilor Baughman said that during the last ethics session he attended it was said that Mill City 
is a weak mayor system.  Mr. Kinney said that almost all cities in Oregon are weak mayor.  This 
means that the Council is the decision maker, not the Mayor.  The Council must hire and fire, not 
just the Mayor. 
 
Mr. Kinney said that he would encourage becoming familiar with the open meetings law. 
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Councilor Katlong said that the possibility of him attending a conference in Sunriver was 
discussed at the last meeting and it was supposed to be revisited this evening to determine 
whether the City Council thought it was worthwhile for him to attend.  Consensus to forego 
Councilor Katlong’s attendance at this conference other than the first day which is free.  
 
ADJOURNMENT 
 
The meeting was adjourned at 8:53 PM. 
 
Prepared by:      Approved by: 
 
 
_______________________________   ________________________________ 
Stacie Cook, MMC     Tim Kirsch 
City Recorder      Mayor 


